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UNFAIR COMPETITION 1 

A STUDY OF CERTAIN PRACTICES AND THEIR RELATION TO THE 
TRUST PROBLEMS IN THE UNITED STATES I 

// T TNFAIR competition" is a term difficult either to de- 
\^j fine or explain. To different individuals it connotes 
different things. The lawyer's view of unfair com- 
petition, for example, is based upon the statutes and the decis- 
ions of the courts ; that of the economists upon economic con- 
sequences and results. To the lawyer, a method which is legal 
is not unfair. To the economist, on the other hand, legality 
per se is no criterion of iairness. The opinions of the lawyer 
and of the economist are therefore likely to be at variance in 
the case of more than one method. This divergence of views 
will appear more clearly in the course of this article which is 
written from the standpoint of the economist. 

In order to determine the meaning of " unfair competition " 
from an economic point of view it is of service to consider first 
the meaning of " fair competition." Fair competition in an 
economic sense signifies a competition of economic or productive 
efficiency. On economic grounds an organization is entitled to 
remain in business so long and only so long as its production and 
selling costs enable it to hold its own in a free and open market. 
As the productive and selling efficiency of competitors increases, 
marginal concerns which are unable to keep pace will gradually 
lose their market and ultimately discontinue business. But in 
such an elimination there is nothing not economically fair to all 
concerned. If all have an equal chance to survive, it is eco- 

1 The subject of unfair competition will not be considered from the standpoint 
of any abstiact ideal either of justice or of right and wrong. We have not yet 
arrived at the point where it is possible to say that competition in business is right 
and that combination and monopoly are wrong. Nor as yet may we assert the re- 
verse. This discussion has merely assumed that the prevalent opinion of the day 
favors competition and opposes combination and monopoly. Were this situation re- 
versed, many of the views here expressed could not be regarded as sound. 
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nomically proper that those failing through lack of efficiency 
should be destroyed. The community is entitled to the most 
efficient service that can be given. Inefficient organizations 
constitute a burden to the community and no justification can 
be found for their continued existence. 

Unfortunately competition is not always conducted under such 
conditions of equal opportunity in a free and open market. 
Productive and selling efficiency alone do not always permit an 
organization to survive, owing to the introduction of methods 
and practices which destroy the freedom of the market, which 
hamper the productive or selling efficiency of other units, and 
which prevent efficient potential competitors from becoming 
actual rivals. Such artificial restrictions are clearly unfair, since 
they hinder or prevent other organizations from competing to 
the extent which their productive and selling efficiency may 
warrant. If there be a sound basis for competition, it lies in 
the preservation of the economically efficient and the destruc- 
tion of the inefficient. It follows that methods which destroy 
the efficient along with the inefficient are economically unjusti- 
fiable and must be regarded as unfair. 

Nearly every large combination or trust (and frequently 
smaller ones also) reveals at some point in its history one or 
more instances of the use of such unfair methods. These 
methods cannot always be clearly differentiated from each other. 
Frequently they shade into one another. Often they are sup- 
plementary. In this discussion an attempt will be made to 
separate and classify them according to their elemental features. 
It will be indicated when two or more are used in conjunction 
or when one shades into another. Classified according to their 
elementary characteristics, it is possible to distinguish the fol- 
lowing eleven forms of unfair competition : 
I. Local price-cutting. 

II. Operation of bogus " independent " concerns. 

III. Maintenance of " fighting ships " and " fighting brands." 

IV. Lease, sale, purchase or use of certain articles as a con- 

dition of the lease, sale, purchase or use of other re- 
quired articles. 
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V. Exclusive sales and purchase arrangements. 
VI. Rebates and preferential contracts. 

VII. Acquisition of exclusive or dominant control of machin- 
ery or goods used in the manufacturing process. 
VIII. Manipulation. 
IX. Blacklists, boycotts, white-lists etc. 
X. Espionage and use of detectives. 
XI. Coercion, threats and intimidation. 
These various forms will be considered in order. 

I. Local price-cutting 

Local price-cutting has been a frequent and familiar weapon 
of the trusts. As here used the term means that an organiza- 
tion cuts the prices of its products to a point below the cost of 
production in one or more of the localities where competition 
exists. The loss entailed is usually recouped by the profits from 
the high prices charged in those regions where competition is 
either insignificant or non-existent. This method has been 
employed repeatedly by large and powerful organizations. The 
ultimate outcome in such cases, with but few exceptions, has 
been the destruction and elimination of competition in those 
regions where the method has been employed. 

Probably the best examples of the operation of local price- 
cutting are to be found in the histories of the old oil and powder 
trusts. In the case of the former organization, the prices 
charged in various localities appear to have been definitely gov- 
erned by the percentage of competition to be met in each sec- 
tion. An examination of the tables of prices, profits and per- 
centages of competition presented in the Brief for the United- 
States in the suit against the Standard Oil Company shows that 
the prices and profits on oil as between various localities were 
roughly high or low according as the percentages of competi- 
tion were low or high. On October 15, 1904, the Standard Oil 
Company's profits and losses on white-water illuminating oil 
ranged from as high as 6.48 cents per gallon profit in Alber- 
querque, New Mexico, with 17 per cent of competition, and 
6.1 cents per gallon profit in Spokane, with no competition, 
to as low as 3.16 cents per gallon loss in Los Angeles with 33.4 
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per cent of competition and 1.35 cents per gallon loss in New 
Orleans with 51.2 per cent of competition. 1 

From the consumer's standpoint it is desirable that a concern 
shall sell its products at as low a price as possible. But this 
fact does not justify local price-cutting. Any gain to the con- 
sumer under this method, in addition to causing a correspond- 
ing loss to some other consumer, is obviously of a temporary 
character. When the organizations against which a campaign 
of local price-cutting is directed are driven from the field, their 
business is absorbed by the price-cutting concern. Prices then 
resume a level at least as high as under fair competition. Fre- 
quently they reach an even higher one. Efficient or inefficient, 
no organization can long survive a program of local price- 
cutting. In the case of the inefficient, the unfairness is of little 
moment. Such an organization is doomed whenever the effi- 
ciency of other concerns becomes sufficiently great. The eco- 
nomic unfairness of the method lies in the destruction of 
efficient organizations. If the price charged for a given com- 
modity were based upon production costs, every organization 
able to attain a certain degree of productive efficiency could 
compete. Every concern would have a reasonable chance of 
surviving. Only the inefficient would be eliminated. Under 
local price-cutting the prices made by the price-cutting organ- 
ization have no relation to production costs. Productive effi- 
ciency is therefore no defence to competitors against such an 
attack. This quality alone will not enable them to survive. 
Possibly it may prolong the struggle. Yet even this may be 
doubted. It is not unlikely that the greater the productive 

1 Standard Oil Company v. United States of America. In the Supreme Court of 
the United States, Brief for the United States, vol. li, pp. 432-436. A copy of these 
tables will be found in Wm. S. Stevens' Industrial Combinations and Trusts. For 
further examples of local price-cutting by the Standard Oil Company, see Brief for 
the United States, above cited, vol. ii, pp. 428-500. Lf. also United States of Amer- 
ica v. E. I. Du Pont de Nemours and Company et a/., United States Circuit Court for 
District of Delaware, Pet. Rec. Testimony, vol. 1, pp. 99-104, 122-132; United States 
of America v. American Coal Products Company, Barrett Manufacturing Company et 
al., Petition in Equity, U. S. D. C. for the Southern District of New York. p. 30; 
United States v. American Sugar Refining Company et ah., Original Petition, U. S. 
C. C. for the Southern District of New York, pp. 98-99. 
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efficiency of competitors, the more strenuous will be the war- 
fare waged against them. 

It may be argued with considerable force that an organiza- 
tion ought not to be deprived of the use of local price-cutting. 
Assume that a large trust discovers that it is losing business in 
a given locality to concern " A." Because of its efficiency, 
" A " has been able to reduce its prices even below those of the 
trust. Ought not the latter then to be allowed to cut its prices 
in " A's" locality in order to regain its lost business? To an- 
swer this question in the affirmative, is to overlook the serious 
general consequences of the use of this method. Price-cutting 
in selected localities is too dangerous a weapon to be permitted 
to any organization. If allowed under extenuating circum- 
stances like those supposed above, there is not and cannot be 
any guarantee that it will not be employed for other purposes, 
among which the chief would be to destroy all competition. 
In the above illustration the only method by which the trust 
should be permitted to regain the business lost to " A," is by a 
general instead of a local price-cut. Then if it cuts prices be- 
low the cost of production in "A's" territory, it must do the 
same throughout the country. In such a situation every dollar 
lost by " A " in retaining its business would mean a thousand 
lost by the trust. "A" has a reasonable chance of surviving. 
Strong probability exists that it can endure this state of affairs 
for as long a period as the trust. If the trust's efficiency so in- 
creases that without loss it is able to reduce its prices through- 
out the country to a level below that of " A's " costs of produc- 
tion, then " A " may be forced to the wall. But such an 
elimination would not be unfair, since it is based upon the sur- 
vival of the efficient. 

II. Operation of bogus " independent" concerns 

Bogus independent concerns have been employed by a large 
number of organizations. 1 The avowed purpose of the " yellow 

1 Cf. allegations in United States of America v. National Cash Register Company 
etc., Petition U. S. C. C. for the Southern District of Obio, Western Division, pp. 20- 
21 ; Report of the Commissioner of Corporations on the Tobacco Industry, part i, pp. 
20-21; ibid, on the International Harvester Company, p. 296 et seq.; United States 
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dog " companies employed by the Powder Trust was to enable 
that organization to retain as much as possible of the trade in a 
given locality. When in one section or another, lost business 
could not be regained in any other way, the "yellow dog" 
company would be called into service. The trust would refuse 
it recognition and inform the trade that its goods were poor and 
of a low grade. The prices of trust brands would not be low- 
ered, and the " yellow dog " by cutting prices would get the 
business and thus destroy the independent trade. The com- 
bination, it is needless to say, supplied the " yellow dog " with 
powder. 1 

In some cases a bogus concern may be instructed to make no 
calls except upon the customers of independents. In others it 
may be prohibited from selling to customers of the trust at less 
than the regular market price. In still other instances it may 
be absolutely forbidden to sell to the trade of the trust under 
any circumstances. 

As a method of competition, the bogus independent in two 
respects resembles local price-cutting. In order to secure busi- 
ness the bogus concern generally cuts its prices to a point below 
the cost of production. This cut is essentially local in charac- 
ter by reason of the fact that such an organization usually 
operates at any given time in a rather restricted area. 

An important point of difference between the two methods 
lies in their relative efficacy. In destroying competition, the 
bogus independent is decidedly superior to local price-cutting. 
As previously indicated, the trust, when it operates bogus organi- 
zations, need not, and generally does not, cut its own prices. 

of America v. Corn Products Refining Company and others, Petition in Equity, U. S. 
D. C. for the Southern District of New York, p. 23; United States of America v. 
General Electric Company and others, In Equity, U. S. C. C. for the Northern Dis- 
trict of Ohio, p. 34; United States 0/ America v. Eastman Kodak Company el a/., 
Petition in Equity, U. S. D. C. for the Western District of New York, pp. 29-30; 
United States v. American Sugar Refining Company, Original Petition, cit. supra, p. 
148; Standard Oil Co. v. United States, Brief for United States, cit. supra, vol. ii, p. 
523 et sef.; United States v. E. T. Du Pont de Nemours and Company, Pet. Rec. 
Testimony, cit. supra, vol. ii, p. 685 et seq. 

1 United States v. E. I. Du Pont de Nemours and Company, Pet. Rec. Testimony. 
cit. supra, vol. ii, p. 685. 



288 POLITICAL SCIENCE QUARTERLY [Vol. XXIX 

In spite of this, it will usually retain at least a few and, in some 
cases, many of its customers. On this portion of its business it 
will suffer no loss. On the other hand, when local price-cutting 
is used, not only will the trust retain practically all of its cus- 
tomers, but it will also secure new ones. Upon every portion 
of this business, however, it will meet with a loss. It follows, 
therefore, that the total resulting cost to the trust is likely to be 
much heavier than if bogus independents are employed. 

A second point of difference between the two methods lies in 
the fact that bogus concerns offer facilities for obtaining infor- 
mation in regard to the business of competitors which are not 
afforded by local price-cutting. Disclaiming all connection 
with the trust, a bogus organization is frequently in a favorable 
position to learn the names of the customers of independent 
concerns, the character of their business, and their manufacturing 
and trade secrets. The information thus acquired is supplied to 
the parent organization with resulting advantage to the effort to 
destroy independent business. 

The unfairness of competition conducted by means of bogus 
independents is evident. Where this expedient is adopted, pro- 
ductive efficiency is less likely to enable a competing organiza- 
tion to survive than where local price-cutting is employed. 
Such efficiency is less of a defense against the former than 
against the latter method, because the operation of bogus con- 
cerns is less expensive to the trust than is local price-cutting, 
and because they serve as a means of acquiring information in 
regard to the business of competitors. 

III. Maintenance of '" fighting ships" and " fighting brands" 

Closely related to local price-cutting and to the operation of 
bogus independents, is the use of special devices for the pur- 
pose of destroying competition. Prominent among these, are 
the so-called " fighting ships " employed by the various steam- 
ship conferences. 1 The " fighting ship " is called into service 
when a new line is started in a trade nominally controlled by 
conference lines. As soon as the new competitor announces a 

1 For explanation of the steamship conference, see infra, sec. vi. 
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sailing date, the conference issues a circular to shippers adver- 
tising a steamer to sail upon the same date. The conference 
circular usually offers a rate below the actual cost of transporta- 
tion. The object is to prevent the new competitor from secur- 
ing a cargo. 1 An interesting development of this idea is found 
in the Syndikats-Rhederei. This organization is a corporation 
through which are operated the fighting ships of the six largest 
Hamburg steamship companies engaged in the extra-European 
trade. 

The Syndikats-Rhederei is a vessel-owning company with a 
capital of $1,428,000. Nominally it is engaged in commercial 
transportation enterprises. Primarily it is a defensive corpora- 
tion, the capital stock of which is owned in various proportions 
by the following companies: Hamburg-American, Hamburg- 
South-American, German Steamship Company, C. Woerman, 
German-Australian Steamship Company, and the German East 
African Company. The proportion of shares held by each is 
determined with reference to the tonnage of each line. Four 
small and relatively inexpensive ships were purchased. These 
with others chartered when the need arises are "hired out" to 
meet competition and to make it unprofitable. When not en- 
gaged in a fight, these steamers find employment upon regular 
time charters.* 

The United States government has alleged that the Thread 
Combination makes use of " fighting brands " of thread. It is 
charged that when an independent thread-manufacturer has suc- 
ceeded in developing an appreciable business, the agents of the 
combination revive one or more of those brands whose use has 
been discontinued. These revived brands are known as " fight- 
ing brands." They are said to be sold at prices below the cost 
of production solely to the customers of the independent organ- 

1 Proceedings of the Committee of Merchant Marine and Fisheries in the Investi- 
gation of Shipping Combinations, pp. 265, 1252-1254, 1257. Numerous specific 
illustrations of this practice will be found scattered through the same report. 

2 Report of Robert P. Skinner, Consul-General at Hamburg, Germany, Special 
Diplomatic and Consular Reports for the Use of the Committee on Merchant Marine 
and Fisheries dealing with Methods and Practices of Steamship Lines Engaged in 
the Foreign Carrying Trades of the United States, pp. 53-54. 
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ization or organizations. Regular salesmen seldom handle 
them. Instead they are marketed by special sales forces known 
as " flying squadrons " which are sent on the road by the com- 
bination. Independent jobbers who refuse to deal with the com- 
bination are asserted to have been attacked in a similar fashion. 1 

It is alleged that as early as 1897 the members of the Electric 
Lamp Combination organized a bogus independent, known as 
the " Royal Incandescent Lamp Company." This concern was 
merely a selling agency for the purpose of marketing the lamps 
of the combination under the brand name " Regal." The 
lamps were sold at prices intended to deprive independent com- 
panies of their customers and trade. Contributions made from 
time to time by the members of the combination supplied the 
funds to meet the expenses of the scheme. 2 

The expedient of the "fighting ship" resembles local price- 
cutting in two respects. First the offer is made to the ship- 
pers at a given port, and so the rate-cutting is local in char- 
acter. Second, the cut-rates offered may be taken advantage 
of by any local shipper. The unfairness is the same as that 
which occurs under local price-cutting, and so the use of the 
fighting ship is open to like condemnation. 

Whenever, as in the electric lamp case, a bogus concern 
markets a particular brand in the course of its operations, that 
brand becomes a fighting brand. In such cases, therefore, it 
may be regarded rather as a part of the operation of a bogus 
concern than as a separate method. Hence it is unfair upon 
the same grounds as justify the application of such a char- 
acterization to the use of bogus concerns. 

In cases where the bogus independent plays no part, as in 
the illustration from the thread combination, " fighting brands " 
may be contrasted with local price-cutting. In the matter of 
area, the two methods are the reverse of one another. Local 
price-cutting is confined to a relatively small area or areas. But 
there is no limit to the area over which fighting brands may be 
used. Again, local price-cutting amounts to an offer to sell to 

1 United States of America v. American Thread Company el al.. Petition in Equity, 
U. S. D. C. for the District of New Jersey, p. 14. 

2 United States v. General Electric Company, Petition, cit. supra, p. 34. 
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any one, while in the use of " fighting brands " the offer to sell 
is made to the customers of independent organizations only. 
This latter fact, for reasons previously indicated in discussing 
bogus concerns, would tend to make such fighting devices more 
reprehensible than local price-cutting. Though differing in the 
respects mentioned, the results of the two methods are identi- 
cal. Both are efficient agents for the destruction of competition. 

IV. Lease, sale, purchase or use of certain articles as a condition 
of the lease, sale, purchase or use of other required articles 
Perhaps the most interesting of any of the methods of unfair 
competition is the requirement that, in order to obtain certain 
articles, a concern shall lease, sell, purchase or use certain other 
articles. The successful imposition of such requirements is 
usually most destructive to competition. Not infrequently com- 
petition may be suppressed altogether. Though conditions of 
this character show considerable variety, they may be discussed 
under three heads according to the more general points of dif- 
ference which they present both in operation and effect. An 
organization may require : 

A. The purchase or lease of articles upon which the patents 
have expired, as a condition of obtaining patented articles. 

B. The use of certain patented articles, as a condition of ob- 
taining other patented articles. 

C. The purchasing, selling or handling of a certain article or 
line of articles, as a condition of the purchase or handling of 
another article or line of articles. 

A. At least three organizations have imposed the first of these 
three classes of conditional requirements. By a series of con- 
tracts made in 1906 and 1909 with foreign parties, the Electric 
Lamp Combination acquired the exclusive right in the United 
States to the inventions, patents and applications covering tung- 
sten and tantalum filament lamps. The advantages of lamps of 
these types — economy in the cost of service etc. — are too well 
known to require enumeration. An extensive demand for them 
arose in the United States. Jobbers and dealers were practically 
compelled to stock them. The combination then offered a con- 
tract which provided for the sale of tungsten and tantalum 
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filament lamps to such dealers and jobbers as would also pur- 
chase from it all of the carbon-filament lamps which they re- 
quired. The patent upon carbon-filament lamps had expired 
in 1 894. The contract therefore was unquestionably an attempt 
to compel dealers and jobbers to purchase solely from the com- 
bination certain articles upon which the patents had expired. 1 

The "tieing" clauses in the leases of the United Shoe 
Machinery Company furnish a second example of the first class 
of conditional requirements. A " tieing " clause may be des- 
cribed as a provision requiring that a given machine must be 
used in conjunction with another or other machines. Some- 
times, as will later appear, the Shoe Machinery leases tie to- 
gether two patented machines. In certain other cases the 
leases have tied to patented machines, others upon which the 
patents have expired. The effect of the latter type of clause 
was described by Mr. Jones : 

At the present time [1912] a very large proportion of the im- 
portant basic patents have expired, and but for the restrictions im- 
posed upon us by their leasing system we should today be exercising 
our undoubted right to use, without royalty, a large part of the 
machinery now employed. 2 

The Crown Cork and Seal Company, of Baltimore, manufac- 
tures more tin caps for bottles than does any other concern in 
the United States ; probably more than any other concern in 
the world. 3 The same company also controls patents upon a 
certain device known as the Jumbo capping machine. This is 
used to put caps on bottles. None of the machines is sold. 
They are leased to brewing and bottling establishments under 
agreements which provide, among other conditions, that the 
" said machine shall be used only in connection with crown 

1 United Slates v. The General Electric Co., Petition, cit. stipra, pp. io-ii, 27-32. 
It should be noted that the final decree of the court in this case forbade the continu- 
ation of this practice. 

2 Testimony of Charles H. Jones, Hearings before the House Committee on the 
Judiciary, Trust Legislation, Serial No. 2, Patent Legislation, Serial No. I, 1912^ 
p. 65. 

3 Testimony of Alexander Whiteside, Trust Legislation, Serial No. 2, Patent Legis- 
lation, Serial No. 1, cit. supra, pp. 163-164. 
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corks purchased by the lessee directly from the lessor." ' The 
patents upon the caps expired years ago. The lease attempts 
to compel bottlers to purchase all caps from the Crown Cork 
and Seal Company. 

In the effort to determine the unfairness of this class of con- 
ditions, the first case must be distinguished from the last two, 
so far as legality is concerned. The requirement of the Electric 
Lamp Combination must be regarded as illegal in view of the 
perpetual injunction issued by the court against this and other 
practices. On the other hand, the shoe machinery and crown 
cork restrictions appear to be legal, under the decision in Henry 
v. Dick. 1 Apparently they are but valid conditions for the use 
of patented articles. Under legal construction it is doubtful if 
they can be regarded as unfair competition. But, as elsewhere 
indicated, the legal and economic views of unfair competition 
may differ. This seems to be an instance of such divergence. 
From an economic standpoint the electric lamp, shoe machinery 
and tin cap conditions are equally to be regarded as unfair. 
This is true even though we grant the soundness of the monop- 
olistic theory of the patent law. 

The theory which underlies the grant of monopoly in a pat- 
ent is that human progress is promoted by the gift to inventors 
for a term of years of the exclusive property in their inventions. 
At the end of this period, however, it is intended that the in- 
ventions shall become the property of the public. For this 
reason, inventors are required to give their specifications to the 
patent office. When the term of the patent expires, the com- 
munity thus receives the benefit of the invention through a 
complete knowledge of all its details. For the term of his pat- 
ent, the inventor receives the profits or royalties from sales or 

1 Lease and License Agreement, ibid. p. 164. 

2 224 U. S. I. The use conditions in the Dick case applied to ink, paper and other 
unpatented and unpatentable articles. In the Shoe Machinery and Crown Cork in- 
stances they applied to patentable articles which have been patented and upon which 
the patents have expired. This distinction is probably of no material importance in 
determining the legality of the restrictions of the two latter companies. The decision 
was by a four to three vote of the seven justices who participated; and a different view 
may be taken where such use of a patent is clearly part of a plan to maintain a 
monopoly of other than the patented article. 
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leases. At its expiration he ceases to be entitled to further 
emoluments. The community then reaps the benefits of the 
device free from any further burden arising from the right and 
property of the inventor in his invention. 

Theoretically any concern may begin the production of an 
article previously patented as soon as the term of the patent 
expires. Actually it may be unable to do so. Conditional 
requirements may so destroy the market that even if the goods 
were produced there would be no customers to purchase. This 
precise situation seems to have developed through the " tieing " 
clauses of the Shoe Machinery Company applying to released 
patents. Upon this point the following bit of testimony is 
worth quotation : 

Mr. Rucker. Was there anything to prevent other manufacturers 
from manufacturing each of those machines that they designate " essen- 
tial"? 

Mr. Jones. Such machines as embody the expired patents ' have 
not been manufactured, for the reason that in this country no cne could 
be found to purchase them, . . . 2 

A manufacturer who has begun the production of goods upon 
which the patents have expired, ought, under previous assump- 
tions, to have a free and open market for those goods. If this 
is denied him, the competition is no less unfair than if the mar- 
ket is entirely closed as in the shoe machinery case. If the 
market is not a free and open one, his productive efficiency, 
however great it may be, is of no advantage to him. His sales 
are and will continue to be restricted even though the same 
article produced by his competitors is both more costly and of 
a poorer quality. He may discontinue business because of its 
lack of profit. It is conceivable even that he may be driven to 
do so through the prospect of bankruptcy. 

The conditional requirements of both the Electric Lamp Com- 
bination and the Crown Cork and Seal Company deny an open 
market to competitors manufacturing goods upon which the 

1 Italics are the writer's. 

3 Hearings, Trust Legislation Serial No. 2, Patent Legislation Serial No. I, at. 
supra, p. 71. 
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patents have expired. This fact is best shown by the testimony 
of Mr. Whiteside of the United Cork and Seal Company, an or- 
ganization which manufactures bottle-caps practically identical 
with those of the Crown Cork and Seal Company. 

Mr. Whiteside it will be decided so that the Crown Cork 

Seal Co can sell their Jumbo capping machine and prevent the 

use of any caps but theirs on it ; and it is perfectly easy to see that the 
risks which a brewer who has one of those Jumbo capping machines 
incurs in buying caps from us or anybody else who use them on that 
machine are so great that, practically speaking, he will not buy, if you 
can find a brewer who is willing to disregard the obligation of the con- 
tract which by force or otherwise he has entered into. Some brewers 
have sufficiently high moral standards to say : ' ' We have made this con- 
tract, and whether we like it or not we will stick to it." But even if they 
have not as high a moral standard as that practically they won't buy any 
great quantities from us or anybody else. 2 

If the theory of patents has been correctly stated, a legal de- 
cision which upholds restrictions like those of the Crown Cork 
and Seal and Shoe Machinery Companies, however consistent 
with judicial precedents it may be, would seem clearly unsound 
from the viewpoint of economic theory. From the economic 
standpoint, the unfairness of such conditions is so clear that a 
judicial decision upholding them can hardly be expected to 
stand the test of time. If the change does not come through 
new judicial interpretation, it is certainly to be expected through 
new legislation. 

B. As previously stated, the "tieing" clauses of the Shoe 
Machinery Company have another aspect than the one just dis- 
cussed. They may require that a given patented machine must 
be used in conjunction with another patented machine. 

The theory of patents assumes that an inventor deserves a 
reward for the benefits which he is supposed to have conferred 
upon society. The reward takes the form of an exclusive right 

'This is probably either a misprint or careless statement. It should read unless. 
The jumbled wording is as in the original. 

1 Hearings, Trust Legislation Serial No. 2, Patent Legislation Serial No. \,eit. 
supra, p. 171. 
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to the invention for a term of years. It is assumed that in this 
period the inventor will derive sufficient returns to compensate 
him for his service. He may secure his remuneration in a 
variety of ways. He may, for example, manufacture his pat- 
ented device and lease or sell it. He may dispose of his pat- 
ent outright for a lump sum or may sell it for a fixed royalty 
for each unit manufactured. But whatever method he may 
use, the essential point is that he is entitled to secure whatever 
profit there may be therefrom. 

The inventor's right to derive profit from his invention is, 
however, in no sense an absolute right. Another individual may 
invent a patentable device to perform the same work as the 
device of the first inventor. In this case the only economic 
right which the prior inventor has to profits is such as is based 
upon the free competition of the two articles. Society in the 
granting of the patents has adjudged that each inventor is de- 
serving of reward. The second inventor is entitled to derive 
profit from his device as well as is the first from his. Is it not 
clear that if the first inventor uses any method to close or re- 
strict the market of the second that such method must be re- 
garded as unfair? 

The application of these generalizations to the case in point 
is evident. Assume that in place of one of the " tied " machines 
of the United Shoe Machinery Company, a new piece of 
mechanism is invented by an individual " A." Assume that 
the new machine constitutes no infringement of the United's 
patents, is patentable and is patented. Assume, thirdly, that 
the efficiency of the new machine is twice that of the United's 
machine, the work of which it is designed to perform. As 
patentee, " A " is entitled on the basis of the previous assump- 
tions to such profits as the device might earn in free and open 
competition with a similar machine of the Shoe Machinery 
Company. In such a situation, the relative productive efficiency 
of the two machines would determine to a nicety the reward be- 
longing to each patentee. But in the presence of the shoe 
machinery " tieing" clause, no such just distribution is possible. 
From whence then is " A " to derive those rewards of which 
society has judged him worthy? If he manufactures his device, 
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who will buy or lease it? If he desires to sell it, who will pur- 
chase it? 

In the case under discussion, the patent law and its construc- 
tion by the courts protects one patentee in the enjoyment of 
profits, and prevents another patentee from deriving a legitimate 
reward for his services. That such a situation is unfair to the 
second inventor is beyond dispute. The market for later in- 
ventions is closed by the "tieing" clause. There is no oppor- 
tunity for competition to develop. At the same time a deaden- 
ing effect upon inventive capacity results ; for few will strive to 
invent when legitimate reward is denied or when their remuner- 
ation rests within the discretion of a single corporation. 

The manufacturer's license agreement of the Motion Picture 
Patents Company contains the following clause : 

The licensor hereby grants to the licensee ... the right and license 
... to manufacture, print and produce positive motion pictures . . . 
upon condition that they be used solely in exhibiting or projecting ma- 
chines containing the inventions, or some of them of said letters patent 
. . . and licensed by the licensor. 1 

It is probably clear that in this case the Motion Picture Pat- 
ents Company, by virtue of its film control, has endeavored to 
compel the use of motion picture machines containing one or 
more of the patents which it controls. The effect is practically 
the same as that which results from the shoe machinery clauses 

'License Agreement under the Camera and Film Patents between Motion Picture 
Patents Company and Biograph Company, Dec. 18, 1908, Sec. (f), Clause 1. United 
States of America v. Motion Picture Patents Company and others, Original Petition, 
U. S. D. C. for the Eastern District of Pennsylvania, Exhibit 3, p. 55. Agreements 
with other manufacturers contained the same clause. In the case of the United Shoe 
Machinery Company just cited, it was pointed out that certain "tieing" clauses are 
based on two valid patents. From the wording of the license clause of the Motion 
Picture Patents Company quoted above, the situation here would seem to be the same. 
This is not actually so however. The basic patent of the Motion Picture Patents Com- 
pany (Revised Letters Patent, 1 21921 relates only to the negative film. The positive films 
which are printed and developed from ihe negative films and sometimts copyrighted 
are the films used for exhibition purposes. The government has claimed that the 
control of the patentee does not extend to the product of the patented article " un- 
less new in a patentable sense." In consequence the use restrictions in this case are 
not, as in the preceding instances, based upon two valid patents, but upon one valid 
patent, and the product of a patented article. 
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tying one patented machine to another. The inventor of a new 
motion-picture machine is deprived of his economic right freely 
to market his invention, through the fact that all exhibitors 
licensed by the Motion Picture Patents Company must use the 
machine embodying the patents controlled by that organization. 
In this case, however, in contrast to the preceding one, the 
market is not entirely closed. Several manufacturers are inde- 
pendent of the Motion Picture Patents Company. This fact 
affords the inventor at least a limited market. But the clause is 
still unfair because that individual is entitled to as wide a market 
as the efficiency of his machine can secure. 

C. The Commissioner of Corporations in his report on the 
International Harvester Company has used the term " full-line 
forcing " to describe " the practice of requiring dealers to order 
new lines ' . . . , as a condition to retaining the agency for some 
brand of the company's harvesting machines." 2 

A restriction of similar character is charged by the govern- 

1 By the gradual acquisition of various concerns in the years subsequent to organi- 
zation, the International secured certain new lines. Among these concerns were 
plants for the manufacture of farm wagons, manure spreaders, and plows. In addi- 
tion it began the production of gasoline engines in 1904, cream separators in 1905, 
and tractors in 1909. 

2 Report of the Commissioner of Corporations on the International Harvester Com- 
pany, p. 306 et seq. The report states that complaint of this practice came to the 
Bureau from a number of independent dealers and manufacturers. It is supported by 
the extracts drawn from the record in the case of the United States v. The Inter- 
national Harvester Company and cited in the government's brief. For example, 
Claypool, general agent, wrote Perrot, one of the blockmen, Feb. 3, 1912, regarding 
the approval of two commission agency contracts sent in by the latter: " How about 
manure spreaders, wagons, cream harvesters (sic), engines, tillage implements etc.? 
... If these two dealers will not take hold of our other lines, it will be necessary for 
our own protection to make other arrangements. " (/ United States v. Inter- 
national Harvester Company and others, Brief for the United States, U. S. D. C. for 
the District of Minnesota, cit. supra, -p. 124. Cj. also ibid., -pp. 123 and 125. In 
justice to the Harvester Company it should be said that it introduced testimony to 
prove that the charge of full-line forcing was untrue. Cf. Appendix to Defendant's 
Brief, Evidence as to Certain Points Abstracted and Topically Arranged, United 
States v. International Harvester Company, cit. supra, pp. 382 et seq. But it is also 
true that the assistant general manager of the International admitted that " full-line 
forcing " had been used, (Commissioner of Corporations on International Harvester 
Company, cit. supra, p. 309), though claiming that it was not to be regarded as a 
policy of the company but rather as an unauthorized act, with a view to increasing 
sales. 
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ment in its suit against the American Coal Products and Barrett 
Manufacturing companies. These concerns are supposed to 
have a very substantial control of the pitch made from coal tar. 
Some purchasers and users of roofing materials have been re- 
quired to buy one ton of felt to every two tons of pitch. Nat- 
urally such individuals would not be likely to purchase tarred 
felt elsewhere for those operations in which such pitch was used. 1 

The tendency of full-line forcing is unquestionably to injure 
competitors. A dealer who is compelled to take a new line in 
this fashion may and frequently does give up his agency for 
an independent line of the same goods which he has been carry- 
ing in the past. Moreover it has been claimed that in addition 
to requiring the handling of other products as a condition of 
handling those desired by a dealer, salesmen have endeavored 
to overload the dealer with these other products, thereby ren- 
dering it impracticable for him to order similar goods of other 
makers. The effect of such overloading upon the trade of inde- 
pendents would be similar to that which results when dealers 
are required to handle one line exclusively. 2 

Economically, fair competition would demand that no dealer 
should be forced to sell a line of goods if he does not desire 
to do so. If a dealer cannot be induced to sell or handle a 
line for economic reasons — by better salesmanship, lower prices, 
better quality etc. — a method which compels him to do it is 
unfair to other and competing manufacturers. Consider, for 
example, the Barrett case. There is theoretically no sound 
reason why anyone should not undertake the manufacture of 
tarred felt for roofing purposes. Yet one who does so is not 
long in discovering that the market is not a free and open one. 
If, as alleged, the Barrett people, controlling a considerable 
portion of the output of pitch, require that two tons of felt 

1 Cf. United States v. American Coal Products Company, Petition, tit. supra, p. 
30. It should be noted that this practice was enjoined by Judge Holt in a decree 
entered March 14, 19 13, on the consent of the defendants to reform their organiza- 
tion. The answer of defendants denied the violation of the Sherman Act set forth 
in the complainant's bill. The charge mentioned above therefore is to be regarded 
simply as an allegation. 

1 Cf. next section. 



300 POLITICAL SCIENCE QUARTERLY [Vol. XXXI 

must be purchased from them for each ton of pitch, the manu- 
facturer of tarred felt will be limited in his sales to such 
parties as purchase from independent pitch producers. The 
independent manufacturer may have a better quality of felt 
and he may sell it at a lower price. Yet in spite of these 
facts he will be prevented by this conditional requirement from 
securing business which might become his under other circum- 
stances. Nor should it be forgotten that the tendency of such 
a restriction is to deter prospective competitors. Only with 
the greatest difficulty can capital be induced to enter a field 
when it knows in advance of the existence of such restrictions 
which either partially or entirely close the market. 

V. Exclusive sales and purchase arrangements 

The requirement that a dealer shall handle only a given article 
or line of articles is not a restriction of recent invention. Many 
factors' agreements, possibly the larger proportion of them, 
contain a clause of this character. 1 For this reason more than 
for any other, such agreements have been denounced as destroy- 
ers of competition, and agents of monopoly. 

The factors' agreement of the National Wall Paper Company 
of 1896 contained the following clause: "3. The purchaser 
expressly guarantee and agree that between September 1 , 1 896, 
and June 30, 1897, will not purchase or acquire any wall paper 
or hangings the product of any person or corporation other than 
the company. . . ." s Another exclusive clause not of modern 
origin may be quoted from the factors' agreement of the Amer- 
ican Tobacco Company dated October 1, 1895: "Eleventh. 
Upon your acceptance in writing of the terms and conditions of 
this agreement, you understand and agree that you will handle 
our cigarettes exclusively . . ." 3 

1 The fact should not be lost sight of that such clauses are merely a written mani- 
festation of such .arrangements. They are not necessary to exclusive selling or pur- 
chasing, for these things can be secured without any written contract. 

2 Report and proceedings of the joint committee of the Senate and Assemhly ap- 
pointed to investigate trusts. State of New York, Senate Document No. 40, 1897, 
pp. 804-5. The somewhat garbled wording is as it appears in the original. 

*IHd. p. 881. 
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In the past the photographic supplies combination has en- 
forced exclusive sales arrangements. The government claims 
that even at the present time the Eastman Kodak Company of 
New York will not sell any of its line of goods, patented or 
unpatented, to any independent retail dealer who handles a line 
of goods manufactured and marketed by its competitors. 1 The 
following quotation indicates the conditions formerly prevailing 
in this industry. 

Q. (By Mr. Clarke) Now, suppose that a dealer handling Mr. 
Carbutt's paper wanted some other article — say a camera, for ex- 
ample — from the Eastman Kodak Company ; could that dealer procure 
it? A. Why, I doubt whether the Eastman Kodak Company would 
sell that dealer unless he were handling their whole line exclusively. 
I do not think they would care to sell him unless he would confine his 
energies to their line. 8 

Until 1905, the commission agency contracts of the Inter- 
national Harvester Company contained a clause which required 
a dealer under penalty to handle exclusively the harvesting 
machinery of that organizations In that year these clauses 

1 United States v. Eastman Kodak Company, Petition, cit. supra, p. 34. The 
Eastman Kodak Company of New York conduits the business of manufacturing, 
selling, and shipping articles used in the photographic supply business. Its capital 
stock is owned by the Eastman Kodak Company of New Jersey, a stock-holding 
corporation organized in 1901, and which also holds the stock of Kodak, Lid., of 
London, England, and Canadian Kodak Company, Ltd., a corporation of the Domin- 
ion of Canada. 

2 Testimony of C. S. Abbott. Report of the United States Industrial Commission 
on Trusts and Industrial Combinations (second volume on this subject), vol. xiii, 
p. 198. 

3 The following is a typical clause of this character : " Such agent especially agrees 
not to accept the agency for or to be interested in the sale of any grain binder, 
header, corn binder, busker and shredder, reaper, mower, stacker, sweep rake, hay 
rake or hay tedder, other than those manufactured by the International Harvester 
Company, either directly or indirectly, nor to permit any one acting for him as em- 
ployee, agent or partner, so to do while acting as agent for the said company under 
this contract, and said agent agrees to pay such company on demand as liquidated 
damages, twenty-five dollars for each grain binder, header, or corn binder; fifty dol- 
lars for each husker and shredder; ten dollars for each mower, reaper or stacker; 
five dollars for each sweep rake, hay rake or hay tedder sold in violation of this para 
graph of this contract." Commissioner of Corporations on International Harvester 
Company, cit. supra, p. 304. 
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were eliminated. At the time, anti-trust proceedings against the 
company were pending in several states. In the state of Texas 
the clauses were dispensed with three years earlier. In no case 
have they been restored. 1 The Harvester Company has em- 
phatically denied in its brief that it has ever attempted to com- 
pel dealers to handle its goods exclusively. To prove this point 
it has secured the testimony of a large number of witnesses. 2 
Against this evidence one must, however, weigh the following 
extract from a circular letter of instruction written on November 
1 1, 1904, by R. C. Haskins, the then head of its domestic-sales 
division. 

There has been some discussion lately on the subject of the exclusive 
feature of our commission contract, and we desire at this time to state 
the principle that will govern in this matter. Where we furnish goods 
to an agent for sale on a commission or consignment contract, our 
interests demand that such articles be handled solely on an exclusive 
basis. 3 

Another case of an exclusive arrangement is to be found in 
the so-called "jobbers' license agreement," 4 of the recently dis- 
solved Bathtub Trust. This document contained the following 
clause : 

" 10. The purchaser 5 also agrees during the life of this con- 
tract not to purchase, sell, advertise, solicit orders for, or in any 
way handle, or deal in sanitary enameled ironware of any 

1 Ibid. p. 304. 

2 Statement, Brief and Argument for Defendants, United States v. International 
Harvester Company, tit. supra, p. 102 el seq., and also Appendix to Defendants' 
Brief, ibid. pp. 382 et seq. 

3 Italics are the writer's. Cf. United States v. International Harvester Company, 
Brief for U. S., til. supra, pp. 127-128. 

4 The term " License Agreement " is rather a misnomer as implying the permission 
to manufacture or sell a patented article. The agreement in question, in addition to 
the exclusive sales arrangement, provided for the maintenance of prices upon sani- 
tary enameled ironware, which was absolutely unpatentable in itself, although in its 
manufacture, a patented too was used. The contention of the combination was that 
this fact constituted sufficient ground for the creation of this and other agreements, 
but this was denied by the court. Hence the term " License Agreement " is inap- 
propriate in this connection. Cf. 226 U. S. 20. 

5 The jobber. 
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manufacturer not licensed, except with the express written per- 
mission of the licensor." * 

It is claimed that the American Sugar Refining Coinpany has 
in the past successfully demanded that brokers and other inter- 
mediaries shall handle its sugars exclusively. It is also said 
that various wholesale grocers associations have been induced 
to do the same thing." 

The Cleveland Stone Company is supposed to produce at 
least seventy-five per cent of the total number of grindstones 
which are consumed in the United States. These are sold only 
through jobbers. The company requires that each jobber 
handling its goods shall enter into an agreement not to handle 
the goods of any other concern. It refuses to deal with any 
jobber who handles to any extent the output of its competitors. 

The consequences which flow from the enforcement of 
arrangements of the character described may be best illustrated 
by the cases of the bathtub and photographic supplies com- 
binations. It was estimated by Mr. Wayman that eighty per 
cent of the total furnace capacity of the country was controlled 
by the sanitary enameled ironware manufacturers who joined 
the former combination. 4 At the same time all the jobbing 
trade except about twelve per cent s signed the " jobbers license 
agreement " containing the exclusive clause previously quoted. 

1 Italics ate the writer's. United States of America v. Standard Sanitary Manu- 
facturing Company et als., U. S. C. C. for tbe District of Maryland, Record, vol. ii> 
P-37- 

' United States v. American Sugar Refining Company, Petition, cit. supra, p. 91. 

3 United States of America v. Cleveland Stone Company et at., Petition in Equity, 
U. S. D. C. for the Northern District of Ohio, pp. 19-20. 

4 Testimony of Edwin L. Wayman. United States v. Standard Sanitary Manufac- 
turing Co., Record, vol. i, cit. supra, p. 69. 

5 This is the estimate which the writer made from a study of the testimony. All 
the principal jobbers of plumbing supplies in the United States are listed in the 
" Blue Book " of tbe plumbing trade, known officially as " List of Jobbers of Plumb- 
ing Supplies in the United States," and dated July, 1910. Only 49 out of the 387 
jobbers on this list, or about 12 pet cent, refused to sign the agreement. Forty-eight 
jobbers not mentioned in the " Blue Book " also signed. Assuming the ratio of 
signers to non-signers to be the same among jobbers not listed in the " Blue Book " 
as among those who were, the percentage of the total number of jobbers who failed 
to sign would be about twelve. 
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In consequence, the market of twenty per cent of the produc- 
tion of the country, based on the number of furnaces, was 
limited to twelve per cent of the jobbers ; for jobbers who signed 
the agreement were obligated to purchase exclusively from 
licensed manufacturers. 1 All of them therefore who kept this 
condition of the agreement must in consequence cease^ to pur- 
chase of such independents as refused to join the combination 
and thus become licensed manufacturers. 3 

The operation and effect of the exclusive selling clause con- 
tained in the contracts of the Photographic Supplies Combination 
is indicated in the testimony of W. B. Dailey. Mr. Dailey was 
a manufacturer of photographic paper in competition with the 
combination. After relating instances where dealers were cut 
off by the combination for failure to sell exclusively, he said, 
referring to one of these dealers : 

.... He put up about as game a fight as anybody could for nearly a 
year. But, finally, it was the same thing with him. He said to him- 
self : "I an losing money; there is no use talking; I have fought it 
hard this year, but I can not get the goods to sell ; the paper alone is 
not enough." So he had to give in, and so it has gone in a number of 
cases. 

Later Mr. Dailey remarked that the only way it was possible 
for him and other manufacturers to compete was by selling 
direct to the consumer. * 

Exclusive selling or handling arrangements appear when a 
concern sells through jobbers or dealers. Many manufacturing 
organizations, however, distribute their products directly. In 
this case exclusive purchasing requirements take the place of the 

1 Licensed manufacturers were those who signed the agreement which was the 
basis of the combination. 

* See the testimony of John A. Kelly. United States v. Standard Sanitary Manu- 
facturing Co. Record, vol. i, tit. supra, p. 231. 

" Q. Did some of the jobbers who had bought goods of you prior to June 6, de- 
cline to buy thereafter? A. Yes, sir. 



" Q. Did they assign any reason? A. Yes, sir. 

" Q. What was the reason? A. Because we did not sign the license agreement." 

* Report of Industrial Commission, vol. xiii, cit. supra, pp. 184-185. 
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exclusive selling requirements. The American Can Company, 
so it is alleged, has compelled its customers to enter into long- 
term contracts to purchase cans exclusively from it. The ob- 
ject of these contracts has been to prevent customers from deal- 
ing with independent establishments. 1 Similarly, the Corn Pro- 
ducts Refining Company devised a plan whereby customers were 
induced to purchase from it exclusively. 2 

So far as selling is concerned, every manufacturer should be 
able to sell his goods freely upon the basis of their quality and 
his own productive and selling efficiency. If under such con- 
ditions he loses customers, or if his sales fail to expand, some- 
thing is wrong either with the quality or prices of his goods, or 
with his sales force. No economic unfairness has been prac- 
ticed against him by anyone. On the other hand, if exclusive 
selling is insisted on, many manufacturers may be prevented 
from expanding their business in the degree to which their 
economic efficiency entitles them. In fact they may lose cus- 
tomers and business which would remain theirs if the market 
remained free and open and if goods were sold on the basis of 
their quality and the efficiency of the organizations offering them. 

Aside from the inducement of rebates the ability to secure 
exclusive selling depends chiefly upon the power to refuse to 
supply goods upon any other condition. The accepted theory 
is that a private business has the right to refuse to sell to any 
individual. It is not necessarily unfair for a concern to have an 
agent who handles its products exclusively. The vice of these 
arrangements lies in the fact that where they are enforced either 
by rebates or by refusal to sell except to those selling exclu- 
sively, they hinder and handicap other manufacturers who are 
seeking to market similar lines. This situation would in large 
measure be avoided by compelling private businesses to sell on 
like terms to all who might tender the price, 3 thus applying 

1 United States of America v. American Can Company, Original Petition, U. S. 
D. C. for the District of Maryland, pp. 19-20. 

2 Infra, section vi. United States v. Corn Products Refining Company and others, 
Petition, pp. 20-21. 

3 Allowing of course for reasonable differences in prices between different classes 
of trade. 
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to them the theory applied to those businesses which are deemed 
to be affected with a public interest. By the adoption of such 
a theory and by the elimination of rebates, it would be impos- 
sible to induce or compel dealers to handle goods exclusively 
except when the quality or prices of such goods make it worth 
their while to devote their entire attention to that line. When- 
ever this ceased to be the case, there would be nothing to pre- 
vent the introduction of competing articles. 1 

The same considerations apply to exclusive purchasing 
arrangements. The abolition of rebates and preferences offered 
as an inducement to such contracts, and the denial of the right 
to refuse to sell goods to any purchaser tendering the price, 
would remove the chief incentive to the making of exclusive 
purchasing arrangements. At the same time, concerns would 
not be prevented from protecting themselves, by means of long- 
term contracts, against the fluctuations of the market. 2 

The preceding discussion presents the writer's interpreta- 
tion of the meaning of unfair competition. Eleven methods of 
what is deemed unfair competition have been enumerated, and 
five of these methods have been examined somewhat in detail. 
In an article to follow, the remaining six methods will be dis- 
cussed, and an endeavor will be made to show the importance 
of a careful consideration of unfair competition before any sat- 
isfactory solution of the trust problem can be hoped for. 

Wm. S. Stevens. 

Columbia University. 

1 This is of course of special importance when an entire line of several different 
articles is handled. There may be certain articles of the line distinctly inferior to 
competing articles, yet the latter cannot be introduced, where such introduction 
would cause the loss of the entire line, some articles of which are perhaps absolutely 
necessary to the dealer. 

2 Exclusive arrangements also exist in the deferred rebate plans of various steam- 
ship conferences. These involve, however, certain important considerations which 
have little or no application to the forms of exclusive arrangements utilized by manu- 
facturing organizations. It is deemed advisable, therefore, to consider the exclusive 
arrangements adopted by the steamship conferences in connection with the discus- 
sion of rebates, which is to follow. 



